This annual survey of Chinese
I. Introduction Among all these instruments, the Provisions on Service Abroad contain the most detailed and comprehensive rules, which deserve further examination. 5. According to Article 1, which deals with the sphere of application, the Provisions on Service Abroad shall apply to service of judicial documents to parties who have no domicile within the territory of P.R. China in civil and commercial cases involving foreign elements. The Provisions do not touch upon the service of judicial documents to agents in China acting on behalf of agents outside China through the judicial assistance procedure. For the first time in Chinese legal instruments, the term "judicial documents" was given detailed explanation by Article 2 of the Provisions. According to the Supreme People's Court, this term is employed because it has a broader sense than the term "litigation-related instruments", and has been adopted by the Hague Service Abroad Convention and many bilateral service abroad agreements to which China is a party. 7 6. Detailed methods of service are provided in Articles 3 through 15. It should be noted that according to Article 10, Chinese courts may serve judicial documents to parties by other appropriate methods such as fax, e-mails, etc., insofar as the receipt of documents by the parties is ascertainable. This article is modelled on Article 55 of the Supreme People's Court's Interpretation on the Special Maritime Procedure Law of P.R. China with almost the same stipulation, 8 thereby extending the use of these "other methods"
to all types of civil and commercial cases involving foreign elements. In fact, these methods have already been adopted in many foreign jurisdictions. 9 With the development of IT in China, Chinese courts are also in a position to serve judicial documents via the internet. Indeed, electronic service has already been accepted by some Chinese courts. For example, in Yuanda Air-conditioning, Ltd. v. Network Solutions, Inc. et al., the Changsha Intermediate People's Court served the copies of pleadings by e-mail, while in the meantime serving the originals through the diplomatic channel. Upon the receipt of the copies, Network Solutions began negotiations with all the other parties concerned, and finally returned the domain name "broad.com" to Yuanda. It is noteworthy that there are two requirements for the application of Article 10. Firstly, the method employed should be "appropriate" in the sense that it should not derogate from the prohibitive rules of the country of domicile of the party to whom the judicial documents are served. Otherwise, the judgment to be rendered may be denied recognition and enforcement in that country. Moreover, the use of an inappropriate method that violates the mandatory rules of a country where the document is served may also offend the judicial sovereignty of that country. Secondly, when employing these methods, the receipt of the documents by the parties should be ascertainable. 7. In addition, the Provisions on Service Abroad also deal with a number of other issues, such as direct service of judicial documents to parties who have no domicile in China but are present in China, the meaning of "an agent ad litem empowered to receive the service on his or her behalf", the meaning of "a party's representative agency, the branch or business agent empowered to receive the service on its behalf", the relationship between the Hague Service Abroad Convention and the bilateral judicial assistance agreements to which China is a party, the non-application of the Hague Service Abroad Convention and the bilateral judicial assistance agreements, the test for unavailability of diplomatic channels and post and the standard for just service.
With the increasing foreign investment and subsidiaries of foreign corporations in China, more issues may require clarification. For instance, it may be questioned whether service to a parent company abroad can be fulfilled through service to its subsidiary in China. If the answer from future Chinese legal instruments is affirmative, judicial documents in this case can be served merely based on Chinese domestic law without resorting to the Hague Service Abroad Convention or bilateral agreements, thereby removing barriers and contributing to the efficiency of service abroad.
II.B. Recognition and enforcement of interregional judgments
8. The recognition and enforcement of interregional judgments bear significance in interregional judicial assistance in China and have engaged much attention. Owing to the divergent legal traditions and systems of different jurisdictions in China, this issue has presented itself with complexity, and little progress was achieved in this area in the past. Nevertheless, with the joint efforts of the Supreme People's Court and other shareholders, two arrangements in this respect were concluded in 2006, viz. the Macao Arrangement and the Hong Kong Arrangement, thereby establishing the basic framework for the recognition and enforcement of interregional judgments in China. Presumably, these two arrangements will contribute to interregional judicial economy and facilitate interregional transactions in China.
II.B.i. Macao Arrangement: an overview II.B.i.a. Rules digested 9. The Macao Arrangement deals, in 24 articles, with a wide range of topics: (a) the sphere of application of the arrangement and the types of judicial documents embraced by the term "judgment"; (b) jurisdiction over the recognition and enforcement of judgments, and concurrent applications to the courts of Mainland and Macao, respectively, for the recognition and enforcement of judgments; (c) the format, contents, attached documents and official language of an application for the recognition and enforcement of judgments; (d) procedure for the recognition of judgments, the grounds for denial of recognition and remedies available to the parties in case they are not satisfied with decisions on denial of recognition; (e) preservation measures during the period of recognition, and dismissal of an action on a matter in respect of which an effective judgment has be rendered; (f ) exemption from the authentication requirement for documents provided by competent public institutions, and litigation costs; (g) the time factor in the application of the Macao Arrangement; and (h) the cooperation between the Supreme People's Court and the Court of Final Appeal of Macao in the enforcement of the Macao Arrangement.
10. The sphere of application of the Macao Arrangement is much broader than that of the Hong Kong Arrangement. Pursuant to Article 1, 10 the Arrangement applies to the recognition and enforcement of judgments in civil and commercial cases-including labour disputes-as well as judgments and verdicts on damages in criminal cases. Accordingly, any judgment rendered in one jurisdiction on civil and commercial matters, irrespective of whether it is contractual or non-contractual, is enforceable in the other jurisdiction. The scope of the Macao Arrangement is also defined by Article 2, which clarifies the concept of "enforceable final judgments". 11. According to paragraph 1 of Article 3, in respect of an effective judgment on payment which is rendered in one jurisdiction, the parties may apply to competent courts in the other jurisdiction for recognition and enforcement. It is further provided in paragraph 2 of Article 3 that in respect of a judgment which does not involve payment, or which does not require enforcement but must be recognized through judicial procedure, the parties may apply to competent courts for recognition only, or put the judgment in evidence in proceedings in the courts of the other jurisdiction. The provision on the admissibility of an effective judgment as evidence is noteworthy, as it dispenses with the need for notarization of foreign judgments to be used as evidence in the Mainland courts 11 and facilitates the use of Macao judgments as evidence on the Mainland. 12. Following Article 4, which regulates jurisdiction, Article 5 deals with the recognition and enforcement of a judgment where the party against whom the application is filed has property situated in the Mainland and Macao. Unlike Article 5 of the Hong Kong Arrangement, which permits separate applications filed in parallel with the courts of both jurisdictions, Article 5 of the Macao Arrangement permits an application to only one court of either jurisdiction. Yet, for the purpose of sufficient protection for an applicant, the latter article further stipulates that after filing an application to a court of one jurisdiction, the applicant may apply to the court of the other jurisdiction for seal-up, seizure or freeze of the property of the other party. Where the judgment is enforced in part, the applicant may apply to a court of the other jurisdiction for enforcement of the remaining part. Nonetheless, the total benefit received by the applicant shall in no case exceed the sum specified in the judgment. Therefore, the application of the two arrangements to this issue will yield essentially the same results.
13. Articles 6 through 9 elaborate on the format, contents, attached documents and official language of an application for the recognition and enforcement of judgments. However, these articles do not touch upon the time limit for filing such an application. It is suggested that in accordance with Article 20,  12 the issue should be governed by the law of the requested court. 14. In terms of the controversial effect of judgments, Article 11 provides that a judgment which "has come into force" is binding and enforceable. Even in the case of a retrial, an effective judgment can be recognized and enforced, provided that the request for recognition and enforcement is filed before the retrial commences.
II.B.i.b. Brief evaluation 15. Following the 2001 Arrangement between the Mainland and the Macao Special Administrative Region on Service of Judicial Documents and Taking of Evidence, the Macao Arrangement represents a second successful story of interregional judicial assistance within the framework of "One Country, Two Systems". In view of the significance of mutual recognition and enforcement of judgments in the interregional conflict of laws, the Macao Arrangement is a remarkable stride towards judicial cooperation between the Mainland and Macao. As noted by HUANG Songyou, former Deputy of the Supreme People's Court, the Macao Arrangement will not only lessen the burden of litigation costs and hence contribute to judicial economy, but will also secure the effect of interregional judgments and enhance judicial authority. Further, the arrangement may facilitate the free flow of human resources, capital and information between the two regions.
13 However, with regard to such specific matters as the reservation of ordre public and the time limit for an application, there exists room for improvements in the arrangement.
II.B.ii. Hong Kong Arrangement: an overview II.B.ii.a. Rules digested 16. The Hong Kong Arrangement deals, in 19 articles, with a number of topics: (a) the sphere of application of the arrangement and the types of judicial documents embraced by the term "judgment"; (b) jurisdiction over the recognition and enforcement of a judgment, and concurrent applications to the courts of the Mainland and Hong Kong, respectively, for the recognition and enforcement of a judgment; (c) preconditions of the recognition and enforcement of a judgment; (d) the grounds for denial of recognition, and remedies available to the parties in case they are not satisfied with decisions on denial of recognition; (e) the time limit for an application for recognition and enforcement of judgments; (f ) the preservation measures during the period of recognition, and dismissal of an action on a matter in respect of which an effective judgment has been rendered; and (g) the time factor in the application of the Hong Kong Arrangement, etc. 17. According to Article 1, the Hong Kong Arrangement applies to enforceable final judgments requiring payment of money in civil and commercial cases involving choice of court agreements in writing. Moreover, paragraph 2 of Article 3 provides that only choice of court agreements concluded by parties to civil and commercial contracts are admissible, thereby excluding employment contracts and contracts to which a natural person is a party for personal consumption, family or other non-commercial purposes. Therefore, the sphere of application of this arrangement is narrower than that of the Macao Arrangement.
18. Under the Hong Kong Arrangement, only final judgments can be recognized and enforced. The positions of the Mainland and Hong Kong are divergent in regard to the meaning of "final judgment". In the past decade, the courts of Hong Kong have refused to enforce a considerable number of civil and commercial judgments rendered by the courts of the Mainland on the ground of lack of finality.
14 Apparently, the finality of a judgment is key to the conclusion of an agreement between the two regions on the recognition and enforcement of judgments. The Hong Kong shareholders believe that the finality of a Mainland judgment is fictional, since any binding judgment is subject to a possible retrial and thus may be overruled. 15 In this connection, Article 2 sets forth a relatively reasonable solution by defining an "enforceable final judgment" as: (a) with reference to the Mainland: (i) any judgment made by the Supreme People's Court; (ii) any judgment of the first instance by a base court, an intermediate court or courts at higher levels which have been authorized to exercise jurisdiction at first instance in civil and commercial cases involving foreign, Hong Kong, Macao and Taiwan parties, and from which no appeal is allowed according to the law or in respect of which the time limit for appeal has expired; (iii) any judgment of the second instance; (iv) any legally effective judgment rendered after a retrial in a higher people's court; (b) with reference to Hong Kong, any legally effective judgment by the Court of Final Appeal, the Court of Appeal and the Court of First Instance of the High Court and the District Court. Although severely criticized, 16 the system of centralized jurisdiction is retained in the Hong Kong Arrangement. In addition, "judgment" is broadly interpreted in the arrangement as embracing, in the case of the Mainland, any judgment, ruling, conciliation statement or order of payment and, in the case of Hong Kong, any judgment, order or allocatur.
19. According to Chapter 16 of the Civil Procedure Law of P.R. China, a retrial can be commenced either by the court which renders an effective judgment or by a court at a higher level. However, it should be noted that for the purpose of the finality of a judgment, paragraph 2 of Article 3 of the Hong Kong Arrangement stipulates that where a case is to be retried by a Mainland court and yet an application for recognition and enforcement of the judgment in the same case has been filed with a Hong Kong court, the case shall be submitted for a retrial by a court one level higher than the court which made the legally effective judgment.
20. According to Article 5, if the place of domicile or ordinary residence of the party against whom the application is filed or the place where the property of that party is situated falls within the Mainland and within Hong Kong, the applicant may file separate applications to the courts of both jurisdictions in parallel. The court of one side which has enforced the judgment in part or in whole shall, at the request of the court of the other side, provide information on the status of enforcement. This provision is designed to facilitate the applications for recognition and enforcement, and neatly balances the interests of the competing parties.
21. It is general practice in private international law that the matter of procedure is to be governed by the lex fori. As prescribed by paragraph 1 of Article 8, except otherwise provided in the Hong Kong Arrangement, the procedure for an application for recognition and enforcement of a judgment by a Mainland court or a Hong Kong court shall be governed by the law of the place where the recognition and enforcement is sought. The time limit for such an application is provided for by paragraphs 2 and 3 of Article 8.
22. Several reasonable grounds for denying recognition and enforcement of a judgment are set forth in Article 9. Under Article 12, where a party's application for recognition and enforcement of a judgment is rejected, the party may, in the case of the Mainland, apply to a court at the next higher level for review. In the case of Hong Kong, the party may appeal against the decision in accordance with Hong Kong law. According to paragraph 3 of Article 13, where recognition or enforcement of a judgment has been refused under Article 9, the applicant is not entitled to make another application, but is allowed to bring an action on the same facts in a court of the place where enforcement of the judgment is sought in accordance with the law of that place. Although the effect of the judgment is not touched upon in Article 13, the probative value of a judgment is recognized in practice.
II.B.ii.b. Brief evaluation 23. Although the sphere of application of the Hong Kong Arrangement is rather limited, it should be admitted that as the first one for the mutual recognition and enforcement of civil and commercial judgments between the Mainland and Hong Kong, the arrangement is a significant step towards a sound solution to the problem of interregional recognition and enforcement of judgments in China. It will not only contribute to the free interregional flow of judgments in China, but will also facilitate the transactions between the Mainland and Hong Kong. In the following discussion, 50 selected trans-jurisdictional cases will be examined in respect of their approaches to choice of law, applicable law and the countries/regions involved (Tables 1 -4 ). In selecting these cases, attention has been given to the diversity of both the causes of action and the levels and districts of courts, with a view towards presenting an objective landmark of Chinese judicial practice in private international law. 27. The statistics above require some brief comments as a preliminary conclusion at the present stage.
28. Firstly, with respect to the applicable law, Chinese law was applied in 48 cases accounting for 96 per cent of the 50 cases. The percentage of cases applying international conventions (only 1) is 2 per cent, as is the rate of cases concurrently applying Chinese law and extra-jurisdictional law. The sharp contrast indicates that frequent reference was made to the lex fori by Chinese courts in international and interregional cases, whereas foreign law, international conventions and international usages were seldom invoked.
29. Secondly, in regard to the approaches to choice of law, the principle of the most significant relationship was most frequently applied, involving 25 cases which account for 50 per cent of the cases. The frequency of the application of other approaches is, respectively, 22 per cent (the principle of party autonomy, 11 cases), 2 per cent (general conflict rules in conjunction with the principle of the most significant relationship, 1 case), 2 per cent (international conventions, 1 case), 2 per cent (application of lex fori failing proof of foreign law, 1 case), 6 per cent (application of lex fori in lieu of foreign law on the ground of evasion of law, mandatory rules or ordre public, 3 cases) and 14 per cent (application of Chinese law without reasons, 7 cases). Apparently, Chinese courts in trans-jurisdictional cases have followed diverse approaches to choice of law.
30. In this respect, one noteworthy phenomenon is that the application of Chinese law seems to be taken for granted by some Chinese judges, which is especially the case in the Chinese courts of central and west China. Moreover, although frequently invoked, the principle of the most significant relationship was applied without reference to the General Principles of Civil Law or the Contract Law which contains detailed rules of the principle. Further, Chinese courts usually referred to this principle in passing mention, without closely weighing one connecting factor against another. Equally interesting are the cases applying the principle of party autonomy, where the parties' intents were regrettably distorted. Indeed, the parties were deemed to have chosen Chinese law merely because of one party's failure to prove foreign law which would otherwise apply. In addition, choice-of-law clauses were sometimes inappropriately altered by the courts in the hearings, even in the absence of some parties. In view of these problems, it is submitted that Chinese courts should elaborate on the choice-of-law process in their decisions, fully respect party autonomy, exercise their discretionary power with diligence, and neatly balance the quality and quantity of connecting factors in applying the principle of most significant relationship. Finally, the mechanism of evasion of law, the doctrine of ordre public and mandatory rules should be reasonably invoked with respect for the justified expectations of the parties. 31. Thirdly, in terms of the parties involved, there are 19 international cases concerning foreign parties accounting for 31 per cent of the 50 cases. As for the other 31 cases involving parties from Hong Kong, Macao and Taiwan, the percentage is 62 per cent. It should be noted that the approaches to the choice of law employed in international cases and interregional cases were the same. IV. Choice of law in individual cases: guaranties 32. Choice of law for guaranties by Chinese companies to foreign companies is a matter of controversy among Chinese courts. One of the most controversial issues in this regard is the admissibility of choice of a foreign law as the applicable law of a guaranty, especially when the guaranty is not ratified and placed on file by the government. In judicial practice, even if it is ruled that an agreement on the choice of a foreign law is null and void, such a ruling may stand for divergent reasons including, inter alia, evasion of law, violation of ordre public and derogation from mandatory rules. Sometimes, such an agreement was held to be invalid without detailed reasoning. Of course, there are cases in which these agreements were deemed valid. 33. In view of the complexity of these issues, the Supreme People's Court's Report released in 2005 its judgment on Bank of China (Hong Kong) v. Hongye Company et al. 19 which was intended to provide guidelines for Chinese courts at lower levels. 20 Again, in its decision 36. In its decision, the Zhejiang High People's Court ruled that since Starflower lacked the capacity to manage financial business and the loan agreement was of a financing nature, the agreement violated Chinese mandatory rules prohibiting financial loans between enterprises and hence was null and void. Therefore, Jinma should reimburse the US$8 million it received under the agreement. It was further ruled that since the loan agreement as the principal contract was invalid, the guaranty agreement as the accessory contract was accordingly void as well. 24 37. On appeal, the Supreme People's Court held that the court at first instance erred in directly choosing Chinese law as the applicable law. Moreover, it ruled that the loan agreement concluded on 19 March 1997 did not deviate from Chinese mandatory rules and therefore should be enforced. Further, the Court held that although the guaranty agreement had not been placed on file after its conclusion, it did not follow that this agreement was invalid, and the failure to be filed could only give rise to administrative fines.
IV.B. Brief remarks
IV.B.i. Capacity to sue 38. At first instance, Jinma and Future World challenged the capacity of Starflower to sue. Under Chinese law, the capacity to sue is classified as a matter of procedure and hence is to be governed by the lex fori which, in the present case, is Chinese law. Pursuant to Article 49 of the Civil Procedure Law of P.R. China, any legal person may become a party to civil litigation. Thus, the key issue then turned to whether Starflower was a legal person for the purpose of Article 49. As evidenced by its exhibits at the first hearing, Starflower was a company incorporated in the British Virgin Islands. Since its place of business was in Singapore, the incorpor- 40 . Similarly, and also inappropriately, in an earlier decision on Tongchuan Xinguang Aluminum, Ltd. v. Bank of China (Hong Kong), Ltd. concerning a guaranty agreement, the court of first instance decided that the parties' choice of Hong Kong law was invalid because of their evasion of law. 29 In the second instance, the Guangdong High People's Court overruled that decision and held that the parties' choice was valid as there was no evasion of law. The Court further reasoned that one important requirement for evasion of law is the fraudulent choice of a law with no relation to the dispute, and that since Hong Kong law was closely connected to the issues at stake, it was hardly sensible to conclude there was evasion of law. 30 It is interesting and somewhat ironic to see that the focus of the Court was on the connection between Hong Kong law and the dispute, but not on whether the case at hand involved fraudulent recreation of objective contacts for which evasion of law was designed. More interestingly, although the parties' choice was deemed effective, the Court nevertheless applied Chinese law, as it believed that the Chinese rule requiring that guaranties to foreign companies be filed is a mandatory rule which should be directly applied irrespective of the law otherwise applicable. Accordingly, the guaranty agreement was held to be void as it was not placed on file by the government. 41. By contrast, the Supreme People's Court endorsed a liberal attitude towards this "mandatory" rule in Starflower v. Jinma and Future World. Although Chinese law was applied in lieu of Hong Kong law chosen by the parties, the Court ruled that the guaranty agreement should not be invalidated by its failure to be filed, which could only result in administrative fines under Chinese law. However, this interpretation is flawed as it manifestly contradicts Article 6 of the Supreme People's Court's Interpretation on the Law of Warranties and Guaranties of P.R. China, which provides that any guaranty agreement which fails to be filed is null and void. Nevertheless, this decision has been included in the Guidelines for Justice in Civil and Commercial Cases Involving Foreign Elements which is influential on Chinese courts at various levels, leaving the question open as to how Chinese courts will deal with the two conflicting interpretations in future cases.
V. Choice of law in individual cases: proof of foreign law V.A. Introduction 42. Proof of foreign law has long been a matter of difficulty in practice. Chinese courts often encounter problems concerning the methods of proof and legalization of foreign legal documents provided by the parties. This continued over the past two years, and foreign law was rarely applied. To change the situation, the Supreme People's Court promulgated the Minutes which, for the first time, expressly permitted proof of foreign law via the internet. Article 51 of the Minutes provides that where foreign law is deemed applicable, the content of this body of law is to be proved by the parties. Foreign law can be proved by legal experts, legal service agencies, legal associations, international organizations or the internet by which relevant foreign statutes or precedents can be ascertained. Secondary legal sources such as scholarly writings, introductory materials and legal opinions may be produced in conjunction with the primary sources specified above. It is further provided that where overwhelming difficulties exist in the proof of foreign law by parties, the People's Courts may ascertain the relevant legal rules upon the parties' application.
V.B. Zhao v. Jiang et al. 44. In 2002, the Plaintiff, Zhao (Chinese), and the defendants, Jiang, Gao (American) and Shanghai Pengxin (Group), Ltd. entered into an investment agreement according to which Jiang and Gao as shareholders of MPI Corp. (United States) assured that upon a contribution of US$4 million, Zhao would be the shareholder and director of MPI, and Pengxin, Ltd. was designated as the guarantor. Later, Zhao filed a case before the Shanghai First Intermediate People's Court on the ground that the defendants failed to keep their promises after his contribution. In determining whether Zhao had been qualified as the shareholder and director of MPI, the Court held that the issue was to be governed by the personal law of MPI. Since MPI was incorporated in Delaware (United States), the Court ruled that the law of Delaware should apply.
45. During the proceedings, the parties produced the text of the General Corporation Law of Delaware. However, discrepancies existed among the texts submitted by the parties. Zhao challenged the validity and authenticity of the statute and precedents thereof presented by the defendants, whereas the defendants argued that the statute submitted by the plaintiff had ceased to have effect. In the hearing, the court appointed an expert in law who was to witness the process of ascertaining Delaware law. The court then downloaded the effective version of the General Corporation Law from the official website of the Delaware government, and established that the precedents obtained on Lexis by the defendants were effective. The process of proof was witnessed by the expert who confirmed the legality of the official website and the authority of Lexis in the proof of common law. Subsequently, the ascertainment was recognized by the parties who then accepted the authenticity of the versions of law pleaded by the defendants. In accordance with the Delaware law ascertained, the court decided in favour of the defendants, holding that Zhao was indeed admitted as a shareholder and director of MPI, and that the obligations of the defendants under the investment agreement were discharged.
V.C. Brief remarks
49. Apparently, such traditional requirements of proof as notarization and legalization have led to great difficulties in the application of foreign law. In contrast, the method employed in Zhao v. Jiang et al.-proof of foreign law via the internet-not only relieved the Shanghai First Intermediate People's Court of the trifling and timeconsuming process of proof, but also facilitated the application of foreign law. Against this background, and in view of the fine accessibility of foreign law on the internet, the authors strongly challenge the justification for the traditional approaches, and propose that more flexible methods be adopted, so as to secure the application of foreign law where applicable.
VI. Concluding remarks
50. The Supreme People's Court promulgated, in 2006, a number of important instruments including the Provisions on Service Abroad, the Macao Arrangement, the Hong Kong Arrangement and the Arbitration Interpretation. These instruments will serve as guidelines for Chinese courts at various levels in charge of cases involving foreign elements, and yet may give rise to problems, calling for further improvements. Statistics show that the Chinese courts heard 23,313 international and interregional civil and commercial cases in 2006. Some of the decisions thereon may invite criticism for their flawed reasoning. The Chinese courts should reasonably exercise their judicial discretionary power, cautiously invoke the mechanism of evasion of law and the doctrine of ordre public and mandatory rules and optimize the functions of the principle of the most significant relationship and the principle of party autonomy. Proof of foreign law has long been a matter of difficulty in Chinese judicial practice. It is suggested that reference to the internet be made more frequently in the proof of foreign law in order to secure the application of these laws where applicable.
